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powers, obligations, and mode of procedure, with the statutes of the 
State. 

These conclusions are fully and directly supported by the decisions of 
New York and Massachusetts. Estate of Tartaglio, 12 Misc. Eep. 245, 
33 N. Y. Supp. 1121 ; In re Fatosini, 33 Misc. Eep. 18, 67 N. Y. Supp. 
1119; Wyman, Petitioner, 191 Mass. 276, 77 N. E. 379, 114 Am. St. 
Eep. 601. 

The case of In re Ohio's Estate (Rocca v. Thompson [Cal.]), 108 
Pac. 516, takes an opposing view, which must be regarded as erroneous. 

The decree of the probate court is reversed, and the cause remanded 
for further proceedings in accordance with the foregoing opinion. 

Eeversed and remanded. 

Simpson, McClellan, and Mayfield, JJ., concur. 



THE CHAMIZAL ABBITBATION BETWEEN THE UNITED 
STATES AND MEXICO 

Minutes of Meeting of the Joint Commission, June 10, 1911. 

El Paso, Texas, June 10, 1911. 

The Joint Commission having been in session every day since the close 
of argument on June 2, 1911, discussing evidence and argument pre- 
sented by the agents and counsel of the two governments, proceeded to 
ballot for the purpose of arriving at a decision upon the following points, 
to- wit : 

I — Was the boundary line established by the Treaties of 1848 and 
1853 along the Eio Grande a fixed and invariable line? 

Upon this question the Mexican Commissioner voted yes; the United 
States Commissioner voted no; the Presiding Commissioner voted no. 

II — Has the United States of America acquired title to the Chamizal 
tract by prescription? 

Upon this question the Mexican Commissioner voted no; the United 
States Commissioner voted no; the Presiding Commissioner voted no. 

III — Does the Treaty of 1884 apply to all changes in the river subse- 
quent to the survey of 1852? 

Upon this question the Mexican Commissioner voted no; the United 
States Commissioner voted yes; the Presiding Commissioner voted yes. 

IV — Was the whole of the Chamizal tract, as defined in the Con- 
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vention of 1910, formed by slow and gradual erosion and deposit of 
alluvium within the meaning of Article I of the Convention of 1884? 

Upon this question the Mexican Commissioner voted no; the United 
States Commissioner voted yes; the Presiding Commissioner voted no. 

V — Was the formation of the Chamizal tract up to 1864 due to slow 
and gradual erosion and deposit of alluvium within the meaning of 
Article I of the Treaty of 1884 ? 

Upon this question the Mexican Commissioner voted yes; the United 
States Commissioner declined to vote for the following reasons: 

1. Article 1 of the Treaty of June 24, 1910, specifically bounds the 
Chamizal tract with technical accuracy, while Article 3 provides that 
'•' The Commission shall decide solely and exclusively as to whether the 
international title to the Chamizal tract is in the United States of 
America or Mexico." 

The United States Commissioner does not believe that the Commission, 
in view of these provisions, is empowered to divide the Chamizal tract 
between the two countries. This position was specifically taken by 
counsel for the United States in argument and not denied by counsel on 
behalf of Mexico. The Commission in dividing the Chamizal tract is 
taking action which was neither requested nor contemplated by either 
party. 

2. The majority of the Commission in segregating the Chamizal tract 
is about to apply to some portion of the tract a standard not permitted 
by the treaties in force between the two countries. 

The Convention of 1884 (see Articles 1 and 2) and the Convention 
of 1889, establishing the present International Boundary Commission 
(see, particularly, Article 4), recognize only two classes of changes in 
the river channel through natural causes, i. e., (a) through the slow and 
gradual erosion and deposit of alluvium (Article 1, 1884), or erosion 
(Article 4, 1889) ; (b) by the abandonment of an existing river bed and 
the opening of a new one (Article 1, 1884), or avulsion (Article 4, 
1889). 

The Convention of June 24, 1910, whereby the Chamizal Case is 
" again referred to the International Boundary Commission, which shall 
be enlarged by the addition, for the purposes of the consideration and 
decision of the aforesaid difference only" (Article 2), i. e., "said Com- 
mission established by the Convention of 1889 " (preamble) in no wise 
modifies the provisions of the Conventions of 1884 and 1889, which con- 
fines the Commission to the consideration of the two classes of changes 
aforesaid, i. e., erosion and avulsion. 
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The Presiding Commissioner voted yes. 

VI — Was the whole erosion which occurred in 1864 and after that 
date slow and gradual within the meaning of the Treaty of 1884? 

Upon this question the Mexican Commissioner voted that it was not 
slow and gradual from 1864 to 1884. He has no data to cover each of the 
succeeding years. 

The United States Commissioner declined to vote, for the same reasons 
stated with respect to the period from 1852 to 1864. 

He furthermore declined to vote because the location of the river in 
1864 is wholly obliterated and its position can never be re-established in 
any one of the points of its former location, and, therefore, even if the 
Commission were empowered to render a decision segregating that por- 
tion of the tract formed after 1864, provided the channed of 1864 could 
be located, a decision to this effect under the present circumstances, when 
the channel can by no possibility be relocated, is void because it is inde- 
terminate, indefinite and impossible of accomplishment. 

lie furthermore pointed out that even if the Commission were em- 
powered to segregate the Chamizal tract and even if it were possible to 
relocate the river channel of 1864 and even if the Commission were 
empowered to ingraft upon the treaty a new class of changes, i. e., some 
form of erosion which was not slow and gradual within the meaning of 
the treaty, nevertheless, the evidence conclusively shows that this hypo- 
thetical violent and rapid erosion could in no event have taken place 
except at certain points where the river impinged upon the banks with 
peculiar force, and not along the whole three miles where the tract 
bounds upon the river. Even if it be conceded, as alleged, that land at 
certain points in Mexico was destroyed by rapid and violent erosion, 
and that the Boundary Commission during the last seventeen years has 
been in error in construing such erosion as being within the terms of 
Article I of the Convention of 1884, nevertheless, the undisputed evi- 
dence in the record shows that the entire tract on the north bank of the 
river was formed by slow and gradual deposit of alluvium. It was, in 
his judgment, in any event, the duty of Mexico to establish by the pre- 
ponderance of evidence the identity of any portion of land within the 
Chamizal tract alleged to have been formed as a result of violent and 
rapid erosion. 

The Presiding Commissioner voted that the erosion which was caused 
by the flood of 1864 was not slow' and gradual within the meaning of 
the Convention of 1884, nor was the erosion during the succeeding years 
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up to and including 1868 of that character. There are no data, and it 
is immaterial to decide whether the erosion subsequent to that date was 
slow and gradual or not, inasmuch as the river had ceased to be the 
international boundary. 

The United States Commissioner furthermore stated that he desired 
to file a dissenting opinion in which he would discuss the merits of the 
questions before the Commission on the points as to which he was com- 
pelled to dissent, as well as to elaborate the grounds which induced him 
to believe that the Commission by its decision has departed from the 
terms of the submission. 

The Presiding Commissioner was requested to prepare the award in 
accordance with the above votes and the American and Mexican Com- 
missioners to submit their opinions on the points on which they dissent. 

The Commission then adjourned until further notice. 

Award 

before the international boundary commission, enlarged by the 
convention between the united states and mexico of june 

24, 1910 

In the matter of the international title to the Chamizal tract. 

PREAMBLE 

Whereas a convention between the United States of America and the 
United States of Mexico for the arbitration of the differences which 
have arisen between the two governments as to the international title to 
the Chamizal tract, was concluded and signed by their respective pleni- 
potentiaries at Washington on the twenty-fourth day of June, 1910, 
which is as follows : 

CONVENTION FOR THE ARBITRATION OP THE CHAMIZAL CASE. 

The United States of America and the United States of Mexico, desiring to 
terminate, in accordance with the various treaties and conventions now existing 
between the two countries, and in accordance with the principles of international 
law, the differences which have arisen between the two Governments as to the 
international title to the Chamizal tract, upon which the members of the Inter- 
nationa] Boundary Commission have failed to agree, and having determined to 
refer these differences to the said Commission, established by the Convention 
of 1889, which for this case only shall be enlarged as hereinafter provided, have 
resolved to conclude a Convention for that purpose, and have appointed as their 
respective Plenipotentiaries : 



